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Re:  United States v. Virginia, No.: 3:12cv59; 2025 Rate Study Draft Report Comments 
 
Dear Ms. Tysinger and Ms. Gobble: 

Pursuant to the Injunction’s Provision 59 (a) i., we provide our comments on Guidehouse’s July 
22, 2025, Rate Study Draft Report. We thank Guidehouse for their thorough report.  We also thank the 
Department of Behavioral Health and Disability Services, the Department of Medical Assistance 
Services, and Guidehouse for their collaborative approach during this rate study process.  

 
We have inserted our specific comments into bubbles in the attached document: 2025.08.25 - 

DOJ Comments to Rate Study Draft Report 7.21.2025_Updated.  We identify some particular comments 
below, organized by section headings: 

 
At the outset, we want to state the purpose of the rate study as required in the Injunction:  

Virgina agreed, and the Court ordered, that Virgina would conduct a rate study “designed to target rates 
necessary to ensure sufficient capacity to reach the goals of paragraphs 33 [behavioral services], 37 
[day/community engagement services], 38 [skilled nursing services], 39 [private duty nursing services], 
and 48 [direct support professional competencies which effect person assistance, companion, respite, in 
home support, and independent living support services] (emphasis added).  See Injunction at 16, ECF 
554 (Jan. 15, 2025) (Provision 59 (a) i.). 
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A. Executive Summary  
 

1. On page 6, Guidehouse states, “Direct care wages reported in the provider survey were generally 
higher than national benchmarks, with inflation and supplemental pay adjustments applied to 
project SFY2027 benchmark wages.”  It appears Guidehouse is stating that the wages that 
providers reported in the survey – which were reported for FY2025 Q1, but then Guidehouse 
adjusted in Table 21 as SFY2027 benchmark wages – are generally higher than national 
benchmarks.  Could Guidehouse please provide a reference here to the data in the report that 
forms the basis of this assertion?     
 
It appears Guidehouse is comparing Figures 4-161 with the proposed benchmark rates in Table 
21.  While the proposed benchmark rates in Table 21 are higher than the rates of the selected 
states in Figures 4-16 (although not in all cases), this presentation is incomplete.  It does not 
account for evidence provided by stakeholders in the Rate Advisory Workgroup, who repeatedly 
stated that current direct care wages in Virginia are too low to hire the workers they need to serve 
the individuals with intellectual and developmental disabilities who are protected by the 
Injunction.  
 
Furthermore, the states used in the comparisons have much lower minimum wages (See Figure 
2) and below-average median household incomes (See Figure 3) than Virginia.  They show 
Virginia in a relatively better light, not because they are “peers,” but because they are not as 
economically robust.  Their use as comparators with the Commonwealth is questionable.  In the 
same way, Guidehouse uses Figures 12-15 to indicate that Virginia’s nursing rates are “generally 
higher” than other states.  But, again, the states used as comparators do not appear to be 
appropriate economic matches to the Commonwealth. 
 
More basically, Virginia stakeholders have stated for years through surveys and other means that 
the number one problem with meeting individuals’ nursing needs is that the nursing rates are not 
adequate to ensure sufficient capacity.  The assertion that Virginia’s rates are “generally higher,” 
and related Figures 4-16, ignore this fact, making this assertion and the related conclusions 
materially incomplete.  

 
2. On page 7, the following Guidehouse recommendations are particularly important.  We hope that 

Virginia will implement them and that Guidehouse or a similar entity will assess that 
implementation in a future rate study.  
 

• Adopt a modular rate build-up approach 
• Implement a regular rate review process 
• Update geographic differential methodologies  
• Develop a provider cost reporting program  

 
 

  

 
1 Figures 4-16 use selected state data from 2023-2025 and Virginia data from SFY 2026.   
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F.2.1 Staff Wages 
 

3. Baseline Wages:  On page 42, Table 11, Guidehouse chose a “Baseline Hourly Wage” that 
reflects what providers are currently paying.  During the Rate Advisory Workgroup, stakeholders 
repeatedly stated that current wages are insufficient, and the shortage of workers bears out those 
assertions.  Consequently, Guidehouse’s choice to use current wages as a baseline is concerning.  
At a minimum, the basis for Guidehouse’s choice, including how it accounts for worker 
shortfalls and stakeholder input, should be provided.      
 
Guidehouse started with provider-reported average wages for each of the 18 job types (e.g., 
Direct Support Professional, Registered Nurse, Occupational Therapist).  Then it weighted those 
average wages based on the “proportion of time each [staff] role contributes to total staffing.”  
The weighting resulted in Guidehouse selecting a baseline wage that was less than the provider 
reported average wage for 6 of the 14 job types (See Table 6).  Then Guidehouse compared 
recent Bureau of Labor Statistics (BLS) data for Virginia to the weighted wages and the 
provider-reported average wages. The results varied, though they were generally similar.  But the 
wages generated from this process are based on a methodology that appears flawed.  
 
Most basically, this methodology is entirely based on what providers are currently able to pay 
workers, which is based on what the rates are now.  Providers repeatedly pointed out in the Rate 
Advisory Workgroup that setting baseline wages on the wages currently being paid by providers 
is a circular, self-defeating exercise.  This is because providers can only pay what the rates allow 
them to pay, and the current rates are insufficient to hire the workforce providers need.  Thus, it 
appears Guidehouse chose a baseline wage that reflects the current, insufficient, baseline wage 
instead of a baseline wage that could attract sufficient staff to ensure sufficient capacity, as 
contemplated by the Injunction.   

 
F.2.1.4 Supplemental Pay 

 
4. On page 40, Guidehouse chose a supplemental pay rate of 2.6%, based on “a six year industry 

average” using Bureau of Labor Statistic data for the Health Care and Social Assistance industry 
and Nursing and Residential Care Facilities.  Guidehouse’s use of data from institutional 
settings, rather than community-based settings (See Figure 19), is problematic, because the rates 
at issue here are for community settings.  Figure 18, which is not based on institutional settings 
and reflects recent data (FY2024 Q1- Q4) shows rate trends higher than the 2.6% Guidehouse 
proposes (3.1%, 3.1%, 3.0%, and 3.4%.), making Guidehouse’s proposed rate increase 
questionably low. 
 
Further, the Virginia provider data, on page 39-40, Table 10, shows that providers’ average 
supplemental pay rate has been 5.1%, with a median rate of 3.4%.  The provider data is 
particularly relevant, given that it reflects facts on the ground in the Commonwealth.  
Guidehouse’s choice to ignore both the more recent data and the Virginia provider data in favor 
of older, national data is problematic and should be revisited.    
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F.2.2 Employee Related Expenses (Benefits) 
 

5. On page 44, Guidehouse chose the providers’ median survey premium for health insurance: 
$621.  This rate is at the bottom of the average monthly premium in Virginia from 2019 to 2023 
($619-$772).  The fact that premiums are clustered at the lowest level of this range (at $621) 
suggests that health insurance coverage is already at minimum levels.  Given the need to attract 
workers, which is the catalyst for this study, a rate above the median is warranted to achieve the 
Injunction’s goal of having sufficient provider capacity.   

 
F.2.3 Billable hours and productivity of direct care staff 
 

6. On page 47, Guidehouse states that it used the average number of billable hours reported in the 
provider survey to derive its multiplier.  The percentages of “client-facing” work reported 
through this process seems questionably low, even if taken from a provider survey, and should 
be verified.  It is facially problematic, for instance, that a service such as Community 
Engagement is reported as having a percentage of client-facing work as low as 66%. 

 
F.2.6 Administrative Expenses  

 
7. On page 53, it appears that Guidehouse calculates the ratio of administrative costs by totaling 

wages and benefits, and adjusting them upward to account for inflation for the time period in the 
survey, but does not similarly inflate the administrative expenses reported by the providers.  It 
would be helpful for Guidehouse to clarify whether it is treating wages and benefits as part of 
providers’ administrative costs.  Otherwise, this approach will artificially lower providers’ actual 
administrative costs in its rate model.  

 
F.3 Proposed Benchmarks Rates 
 

8. On pages 58-62, Table 21, Guidehouse lists its proposed benchmark rates. Some of the specific 
rates appear, on their face, not constructed adequately to “ensure sufficient capacity” to meet the 
goals of 37 [day/community engagement services], 38 [skilled nursing services], and 39 [private 
duty nursing services]: 
 

• Community Engagement Tier 1 (NOVA) from $26.96 to $29.77 an hour  
• Community Engagement Tier 1 (ROS) from $23.64 to $25.50 an hour 
• Community Engagement Tier 2 (NOVA) from $32.46 to $34.00 an hour 
• Skilled Nursing, LPN (NOVA) increase from $103.64 to $105.68 an hour 
• Skilled Nursing, RN (ROS) increase from $90.28 to $90.52 an hour 
• Skilled Nursing, LPN (NOVA) increase from $78.32 to $80.72 an hour 
• Skilled Nursing, LPN (ROS) increase from $66.96 to $69.12 an hour 

 
In light of the Commonwealth’s difficulty complying with the related provisions, increases at 
these modest levels are unlikely to be sufficient to ensure sufficient capacity.  
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If the Commonwealth would like to discuss any of the points raised in our correspondence to 
date, we are happy to meet.  We look forward to continued progress on the rate study.  

  
 
       Sincerely, 
        
        /s  Kyle Smiddie     
   
       Kyle Smiddie 
       Trial Attorney 
       Special Litigation Section 
 
 
cc:  Donald J. Fletcher, Independent Reviewer

 


